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Statement on Oral Argument and Publication

The issues presented by this appeal are controlled by        

well-settled law. Therefore, the appellant does not      

recommend either oral argument or publication.

Statement of the Issues

I. Whether the circuit court erred in denying Collins’        

postconviction motion for a new trial on the grounds of an          

invalid waiver of his right to testify where:

A. During trial the circuit court had a colloquy with         

Collins about his right to testify or not to testify;

B. The circuit court never asked Collins on the        

record whether or not he had decided to testify; but,

C. Defense counsel informed the court that Collins       

would not testify, and Collins did not object; and

D. At a postconviction motion hearing, Collins      

testified that all along he had intended to testify,        

and the only reason he did not object to his         

attorney’s statement was Collins’ belief that the      

judge did not want him to testify.

Answered by the circuit court: Collins was informed       

on the record of his right to testify, and of his right to remain             

silent. Collins’ failure to object to his attorney’s statement that         
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he (Collins) would not testify permits the court to infer that          

Collins had personally decided not to testify.

Summary of the Argument

The appellant, Steven Collins, waived the jury and       

proceeded with a court trial. At the end of the first day of trial,             

Collins’ attorney told the court that Collins would testify. This         

prompted the judge to conduct a colloquy with Collins        

concerning his right to testify and his right to remain silent. The           

judge, though, never asked Collins to personally state his        

decision.

The following morning, Collins’ attorney informed the      

court that Collins would not, in fact, testify. Again, the judge did           

ask Collins to personally state his decision on the record.         

However, Collins did not speak up in response to his attorney’s          

statement.

Collins later filed a postconviction motion for a new trial.         

Collins alleged that the record did not establish that he         

personally waived his right to testify. The circuit court        

conducted a postconviction hearing into the motion. At the        

hearing, Collins testified that all along it was his intention to          

testify. However, after the court’s colloquy, and after defense        

counsel’s advice that the judge did not want him (Collins) to          

testify, Collins said that he became confused about whether he         
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should testify, and that he simply “let it be” when the attorney           

made the statement.

Because the historical facts are undisputed, there      

remains only the question of constitutional fact as to whether         

Collins personally waived his right to testify. On questions of         

constitutional fact, the appeals court pays no defence to the         

finding of the circuit court. Here, Collins’ claim that all along he           

intended to testify is entirely consistent with his theory of         

defense; and, further, it is consistent with what occurred at trial          

(that is, Collins’s attorney initially informed the court that Collins         

would testify). Moreover, Collins’ explanation of why he did not         

object to his attorney’s assertion that Collins would not testify         

(i.e. that he was confused by his lawyer’s advice and the          

colloquy with the judge) is entirely consistent with the        

experience of a vast majority of other jurisdictions. These        

other jurisdictions advise against a judicial colloquy because it        

tends to confuse the defendant. Finally, the reasoning of the         

circuit court judge describes behavior by Collins that might        

appropriately be called forfeiture of the right to testify; however,         

the right to testify is a fundamental right and, therefore, it may           

only be lost by conscious waiver.
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Statement of the Case

I.  Procedural History

The procedural history of this case reads like a Russian         

novel. It began on March 1, 2005, when the state filed a           

criminal complaint charging the appellant, Steven Collins      

(hereinafter “Collins”) with false imprisonment , two counts of       1

second degree sexual assault , and misdemeanor battery.      2

(R:1) Following a preliminary hearing, Collins was bound over        

for trial on the felonies, and he entered not guilty pleas to all            

counts.

Collins waived his right to a jury trial, and the matter          

proceeded to a court trial on May 26, 2005.

The judge found Collins guilty of false imprisonment,       

guilty of one count of second degree sexual assault , and guilty          3

of battery. (R:197-189, 190) Later, on December 6, 2005,        

the court sentenced Collins to twenty years in prison,        

bifurcated as ten years initial confinement, and ten years        

extended supervision, plus a nine month jail sentence on the         

battery. (R:65. 66)

Collins timely filed a notice of intent to pursue        

postconviction relief; but Collins’ appointed counsel filed a no        

1 Contrary to Sec. 940.30, Stats.
2 Contrary to Sec. 940.225(2)(a), Stats.
3 The prosecutor dismissed the other count
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merit report. On July 18, 2008, the court of appeals rejected          

the no merit report, finding that there was arguable merit to the           

issue of whether Collins personally waived his right to testify.         

See, July 18, 2008 order in 2006AP002307 - CRNM The         

court of appeals remanded the matter to the Brown County         

Circuit Court for an evidentiary hearing into whether Collins        

understood his right to testify. It was anticipated that Collins         

and his trial counsel would testify at the hearing.

On September 23, 2008, the matter was scheduled for        

an evidentiary hearing; however, Collins declined to proceed       

with the lawyer who had submitted the no merit report. Thus,          

although trial counsel was present at that hearing, his testimony         

did not proceed past biographical information. Collins did not        

testify at the hearing.

With newly appointed counsel, and after a number of        

extensions of time granted by the court of appeals, on July 16,           

2009, Collins filed a postconviction motion raising a number of         

issues in addition to the issue of whether Collins personally         

waived his right to testify. (R:139) On one of the issues,          

Collins demanded resentencing because of a so-called Grady       

violation.  See, e.g., State v. Grady, 2007 WI 81 (Wis. 2007).

This iteration of Collins’ postconviction motion came      

before the Brown County Circuit Court for hearing on October         

2, 2009. At this hearing, trial counsel, Blank, did testify about          

his conversations with Collins about Collins’ right to testify.        
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Blank also testified about numerous other matters that related        

to the newly filed postconviction matter. Collins did not testify         

concerning the waiver of his right to testify. The hearing could          

not be completed, and the matter was adjourned.

On December 18, 2009, the postconviction motion was       

again called for a hearing, but the parties informed the court          

that they had reached an agreement. The parties informed        

the court that the State would agree to a resentencing hearing          

and, in exchange, Collins would waive all postconviction and        

appeal issues except with regard to the trial court’s exercise of          

sentencing discretion. The trial court never made findings of        

fact nor conclusions of law concerning Collins’ claim that he did          

not knowingly, voluntarily, and intelligently waive his right to        

testify.

Based on the agreement of the parties, the matter was         

set for resentencing on February 5, 2010. At the time, it was           

nearly five years since the criminal complaint had originally        

been filed. This time, the court sentenced Collins to        

seventeen years in prison, but the sentence was bifurcated as         

five years initial confinement, and twelve years extended       

supervision. The court granted Collins pretrial incarceration      

credit of 1,806 days. This was, in practical effect, very nearly          

a time served sentence on the period of initial confinement.         

(R:157)

On February 5, 2010, the resentencing date, Collins       
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completed a new appeal rights form, and that form was filed in           

the court record. However, Collins did not subsequently file a         

notice of intent to pursue postconviction relief within twenty        

days.

Thereafter, Collins believed himself to be on the verge of         

being released to extended supervision; however, it was not to         

be. On January 20, 2011, the state filed a petition alleging that           

Collins was a sexually violent person. Collins was transported        4

to the Sand Ridge Secure Treatment Center.

On August 23, 2012, though, Collins moved the court of         

appeals to extend the time for filing a notice of intent to pursue            

postconviction relief in his criminal case and, on September 7,         5

2012, the court of appeals granted the motion. Collins then         

timely filed a notice of intent to pursue postconviction relief.

Thereafter, on December 7, 2012, Collins filed a motion        

for a new trial on the grounds that he never personally waived           

his right to testify. (R:174) The circuit court conducted an         

evidentiary hearing on the motion on May 13, 2013. The court          

denied the motion.  (R:187)

Significantly, because Collins had now exercised his      

postconviction rights, which the state deemed to be a violation         

of the stipulated resentencing, the state moved to vacate the         

4 See, Brown County Circuit Court case number 2011CI000001

5 In the motion Collins explained that he was under the impression that it was part of his                 
agreement with the state at the resentencing hearing that he would waive his            
postconviction/appellate rights in exchange for the state agreeing to resentence him.          
Collins argued that this was not a valid forfeiture of his right to appeal.
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amended sentence, and to reimpose the original sentence.       

(R:210-45) Consequently, Collins left Sand Ridge, and he was        

returned to the prison system.

Collins timely filed a notice of appeal.

II.  Factual Background

A.  The underlying offense

On February 21, 2005, Collins was dating Danielle D.        

That evening, the couple had an argument. During the course         

of this argument, Danielle claims that Collins pushed her down         

a staircase. Thereafter, Collins allegedly confined Danille in an        

automobile while he drove her around the City of Green Bay.          

They eventually found themselves at Danielle’s apartment      

where, according to Danielle, Collins had sexual intercourse       

with her against her will by use of force. (R:1)

B. The colloquy at trial regarding Collins’      
right to testify.

Near the end of the first day of trial, Collins’ attorney          

indicated to the court that Collins did intend to testify.         

(R:196-196) Thereupon, the judge explained to Collins the       

contours of his constitutional right to testify. Id; (see Appendix         

B) However, the court did not ask Collins at that point whether           

he understood the right to remain silent (i.e. to not testify), and           
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whether he was waiving that right.

The following day, defense counsel told the court that        

Collins had, in fact, decided not to testify. (R:197-4).        

Significantly, the judge at that point did not question Collins         

personally about whether this was his decision. Collins made        

no comment in response to his attorney’s statement. Collins        

did not testify at his trial.

C. The postconviction motion hearing into     
whether Collins personally waived his right to      
testify at trial.

Collins testified that all along it was his intention to testify          

at his trial, and that he never wavered from that position          

(R:227-11). Collins explained that, when his attorney informed       

the court that he (Collins) would not testify, Collins did not          

object because, at an overnight meeting in the jail, the attorney          

had told Collins that the judge did not want him to testify.           

(R:227-12, 13)

The circuit court found that Collins did understand his        

right to testify, and also his right not to testify. Thus, the court            

interpreted Collins’ silence in the face of his attorney’s        

assertion that he (Collins) would not testify, as a personal         

waiver by Collins of his right to testify. (R:227-34-40; Appendix         

D)
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Argument

I. Collins’ mere silence in the face of his attorney’s         
statement that Collins would not testify does not       
establish as a constitutional fact that Collins waived his        
right to testify.

The circuit court denied Collins’ motion for a new trial.         

According to the circuit judge, Collins’ silence in the face of his           

attorney’s declaration that Collins would not testify amounts to a         

conscious waiver by Collins of his fundamental right to testify.

The historical facts are undisputed; all that remains is the         

constitutional question of whether, under these historical facts,       

Collins waived his right to testify. On this issue, the appellate          

court pays no deference to the finding of the circuit court.

As a matter of constitutional fact, under the       

circumstances presented here, Collins’ silence may not be       

interpreted as a conscious waiver of his right to testify. Collins          

testified at the postconviction motion hearing that, all along, he         

intended to testify. In fact, at the close of the first day of trial,             

Collins’ attorney told the judge that Collins would testify. This is          

what prompted the court to conduct the colloquy with Collins.         

Collins also explained that the reason he did not speak up          

when, the following day, his lawyer told the court that Collins          

would not testify, is because Collins was confused by the         

13



court’s colloquy, and also by his attorney’s advice that the         

judge did not want him (Collins) to testify. This explanation was          

uncontroverted. Moreover, Collins’ confusion is plausible. The      

risk of confusing the defendant is the reason that a vast          

majority of jurisdictions do not require the judge to engage the          

defendant in a colloquy about the right to testify. Finally, the          

reasoning of the circuit judge describes behavior by Collins        

that might appropriately be described as forfeiture of the right         

to testify. However, as a fundamental right, the defendant may         

lose the right to testify only through waiver.

For these reasons, the circuit court erred in denying        

Collins’ motion for a new trial.

A. Standard of appellate review

[w]hether [the defendant] knowingly, voluntarily, and intelligently      

waived his right not to testify presents a question of constitutional          

fact; that is, a question the determination of which is decisive of           

constitutional rights. [citation omitted] A question of constitutional       

fact presents a mixed question of fact and law and is reviewed           

using a two-step process. [citations omitted] “First, we review the         

circuit court's findings of historical fact under a deferential        

standard, upholding them unless they are clearly erroneous.”       

[citations omitted] “Second, we independently apply constitutional      

principles to those facts.”

State v. Denson, 2011 WI 70, 335 Wis. 2d 681, 699, 799           

N.W.2d 831, 840
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B. The right to testify is a fundamental right;        
therefore, if the record fails to demonstrate that the        
defendant knowingly and voluntarily waived the     
right, the court must conduct a postconviction      
motion hearing where it is the state’s burden to        
prove that the defendant knowingly and voluntarily      
waived his right to testify.

The Wisconsin Supreme Court has made it explicit that a         

criminal defendant’s right to testify is a fundamental right. State         

v. Weed, 2003 WI 85, 263 Wis. 2d 434, 461, 666 N.W.2d           

485, 497 Thus, “Since we deem that a criminal defendant's         

right to testify is a fundamental right, we conclude in line with           

Anderson and Klessig, that a circuit court should conduct a         

colloquy with the defendant in order to ensure that the         

defendant is knowingly and voluntarily waiving his or her right to          

testify. Weed, 2003 WI 85, 263 Wis. 2d 434, 463, 666          

N.W.2d 485, 498.

Where, as here, the defendant demonstrates either that       

the record fails to demonstrate that he was informed of his right           

to testify, or that the record fails to demonstrate that the          

defendant affirmatively waived his right to testify, the court must         

conduct an evidentiary hearing.  At this hearing:

[c]onsistent with the remedy adopted in Klessig and Bangert, we         

conclude that once a defendant properly raises in a postconviction         

motion the issue of an invalid waiver of the right not to testify, the             

circuit court must conduct an evidentiary hearing to determine        

whether the defendant knowingly, voluntarily, and intelligently      

waived his or her right not to testify. The initial burden rests with            
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the defendant to make a prima facie showing that he or she did not             

know or understand that he or she had the right not to testify. See             

Bangert, 131 Wis.2d at 274, 389 N.W.2d 12. The burden then          

shifts to the State to demonstrate by clear and convincing         

evidence that the defendant knowingly, voluntarily, and intelligently       

waived his or her right not to testify. See id.; Klessig, 211 Wis.2d at             

207, 564 N.W.2d 716. In essence, the State will be required to           

demonstrate that the defendant knew he or she had the right not to            

testify, understood the consequences of waiving the right not to         

testify, and understood that the decision whether to testify was for          

him or her to make. To so demonstrate, the State may utilize the            

entire record and may examine both the defendant and the         

defendant's trial counsel at the evidentiary hearing. See Bangert,        

131 Wis.2d at 275, 389 N.W.2d 12 (“[P]ermitting the state to show           

by clear and convincing evidence that the totality of the         

circumstances demonstrates a knowing and voluntary plea in fact        

achieves the requirement of the constitutional standard.”). If the        

State is able to satisfy its burden, then the conviction will stand.           

Klessig, 211 Wis.2d at 207, 564 N.W.2d 716. On the other hand, if            

the State is unable to demonstrate by clear and convincing         

evidence that the defendant knowingly, voluntarily, and intelligently       

waived his or her right not to testify, then the defendant is entitled            

to a new trial. See id.

Denson, 335 Wis. 2d at 711.
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C. The evidence presented at the postconviction      
motion hearing was insufficient to prove the      
constitutional fact that Collins personally waived     
his right to testify.

The historical facts are undisputed. At the end of the first          

day of trial, defense counsel informed the court that Collins         

intended to testify. The judge then had a colloquy with Collins          

to ensure that the waiver of his right to remain silent was being            

made freely, voluntarily, and intelligently. The judge, though,       

never asked Collins to personally state his decision on the         

record.

The next day, defense counsel informed the court that        

Collins would not, in fact, testify. Again, the judge never asked          

Collins personally to state whether or not he would testify.         

Collins did not object when his attorney made this statement to          

the court.

Collins’ explanation as to why he did not object is as          

follows:

Q    Well, when Mr. Blank came in and said, Judge, Mr. Collins

doesn't intend to testify, why didn't you jump up and say, I do,            

Judge.  I want to testify?

A Well, unfortunately, when he called me to testify at day one trial,            

the court went into a long colloquy telling me I don't got to testify,             

it's the state burden to prove that I committed the crimes, so they            

adjourned to the next day, and when he visited me at the county            

jail, his exact words was, the judge don't want you to take the            

stand. So I was very confused due to the fact that he called me to              
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take the stand and it seemed like everyone was persuading me not           

to take the stand, so the record would show me and Mr. Blank            

communications wasn't that good, and he wasn't calling other        

witnesses, so I thought it was his right do the case how he would             

like to do the case, so I just was quiet, but I was speaking on other               

issues. It was so many other things going on that he wasn't           

presenting, so looking back now, I understand how the record         

could look, but I was there, the D.A. was there, and judge was            

there. I just was confused. I didn't know whether my right, 'cause           

he wasn't calling witnesses who was under subpoena, and it just          

seemed like they don't want me to testify, so  I just let it be.

(R:227-12, 13)

This testimony was uncontroverted at the postconviction      

motion hearings. Although Collins’ trial counsel testified at an        6

earlier hearing-- and the state may rely on that testimony--         

counsel was not asked whether he told Collins that the judge          

did not want him (Collins) to testify, and, therefore, Collins’         

testimony on this point cannot be disputed.7

Because the historical facts are not disputed, there        

remains only the question of constitutional fact as to whether         

Collins validly waived his right to testify. The court of appeals          

6 Prior to the start of the postconviction hearing there was discussion about whose             
obligation it was to call Collins’ trial counsel as a witness. The state took the position that                
it was the obligation nof the defense to call the witness, just as if this were an ineffective                 
assistance of counsel claim. However, that is incorrect. As mentioned above, once Collins            
establishes that the record does not establish a valid waiver of his right to testify, the               
burden shifts to the state to prove that Collins knowingly and voluntarily waived his right to               
testify.  Thus, it was the state’s obligation to call trial counsel as a witness.

7 Counsel did testify as follows, “Q So you did advise him not to testify?  A I think my
recommendation wasn’t that he testify at that point because, obviously, it opens up the
cross-examination . . .”
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pays no deference to the findings of the circuit court on          

questions of constitutional fact.

For the reasons set forth below, as a matter of         

constitutional fact, Collins did not validly waive his right to         

testify.

i. The courts have recognized that defendants      
may be confused by a judicial colloquy      
concerning the right to testify.

Collins explained that the reason he did not object to his          

attorney’s assertion that he (Collins) did not want to testify was          

because, based on his attorney’s advice and the court’s        

colloquy, he was under the impression that the judge did not          

want him to testify. This is entirely plausible . Many courts         8

have recognized that confusing the defendant is a risk when         

judges engage defendants in a colloquy concerning the       

defendant’s right to testify.

As the supreme court in Denson observed:

As the Weed court recognized, we are in the small minority of           

jurisdictions that impose an affirmative duty upon circuit courts to         

conduct an on-the-record colloquy to ensure that a criminal        

defendant is knowingly, intelligently, and voluntarily waiving his or        

8 Collins’ explanation is even more plausible when one considers the court’s colloquy. See             
Appendix B for the entire colloquy. However, an excerpt here is illustrative. The judge said,              
“You have an absolute right to remain silent. If you decided not to say a word, then I would                  
not hold that against you; in fact, you don’t have any obligation to put on any evidence at all                  
. . . . So when we talk about your right to testify, that’s sort of another layer here, that’s a                    
very important right you have, and I just want to reiterate that if you decided not to testify for                  
any reason, you’d be exercising that important constitutional right and I would not hold that              
against you in any way . . . I just want to remind you of that, so if you think about this                     
overnight and change your mind, that’s fine, and it’s not going to be a problem, you don’t                
have that obligation to testify, so you may change your mind before that time comes . . .
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her right to testify [citations omitted] The vast majority of         

jurisdictions do not impose such a duty upon circuit courts, and in           

fact, many jurisdictions advise against it. [citations omitted]. Their        

reasons for not mandating an on-the-record colloquy are many. . .          

The most notable include that by advising the defendant of his or           

her right to testify, the circuit court might inadvertently influence         

the defendant to waive his or her right not to testify, might           

improperly intrude upon the attorney-client relationship or interfere       

with defense strategy, or might lead the defendant into believing         

that his or her defense counsel is somehow deficient. [citations         

omitted]

We believe that these risks apply with even greater force to          

a circuit court's inquiry into a criminal defendant's decision to         

testify.

(emphasis provided) 335 Wis. 2d at 705-07.

Collins’ explanation for not speaking up, then, makes       

perfect sense. It is entirely consistent with what a “vast         

majority” of jurisdictions recognize as a significant risk with        

regard to judicial colloquys with the defendant.

ii. Collins’s testimony at the postconviction     
motion that all along he intended to testify is        
entirely consistent with the record in this case.

Another compelling reason to believe that Collins did not        

intend to waive his right to testify is that, given his theory of            

defense, one would certainly expect him to testify. Collins’        

attorney told the court in opening statements that the only         
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reason Collins would not allow Danielle to leave the car was          

because Danielle was upset and she had threatened to kill         

herself. (R:196-10) Additionally, the attorney told the court       9

that the sexual intercourse with Danielle was consensual.       

(R:196-13) Finally, defense counsel told the court that there        10

would be evidence presented that Danielle called Collins’       

telephone and left a voicemail admitted that all of her         

allegations were untrue. (R:196-13) The only way to lay a         

foundation for the admission of the recorded voice mails would         

be for Collins to testify.11

Moreover, the postconviction motion was not the first       

time that Collins indicated that he would testify.. Rather, at the          

end of the first day of trial, it was anticipated that Collins would            

testify. This is what prompted the court to conduct the colloquy          

with him.

iii. A defendant cannot lose a fundamental right by        
forfeiture.

Another reason-- and perhaps the most compelling reason--       

that the circuit court’s order denying Collins’ motion for a new trial, is            

that under the circuit court’s reasoning, it is clear that the judge is            

9 Danielle never admitted that this was true.  The only way Collins could possibly prove this
claim was if Collins testified.
10 At a postconviction motion, the attorney testified that the theory of defense was that
Danielle consented. (R:207-47)
11 The record is not clear as to whether the defense actually possessed the recordings.  If
there were no such recordings, then it would be even more incumbent upon Collins to
testify that he received the voice mails.
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describing forfeiture of the right to testify rather than waiver of that           

right.

The circuit judge said:

So I make that finding, but frankly, that's really in the alternative            

that I would make that finding, that circumstantially he did, by his           

actions and his failure to act when the reality of the choice could            

not have been more clear, that is, that it was obvious that that's            

what we were talking about, there was nothing about the process          

that was in any way concealed by counsel or by the court, and that             

he had a duty, when representations were made about statements         

and positions that were attributable to him in his presence, that he           

had a duty to correct that record, and I think the record reflects that             

he, in fact, would assert that position or that role into the trial            

process.

(R:210-36)

In, State v. Ndina, 315 Wis.2d 653, 670 (2008) the supreme          

court gave detailed instruction on the difference between waiver and         

forfeiture.  The court wrote:

Although cases sometimes use the words “forfeiture” and “waiver”        

interchangeably, the two words embody very different legal       

concepts. “Whereas forfeiture is the failure to make the timely         

assertion of a right, waiver is the intentional relinquishment or         

abandonment of a known right.” United States v. Olano, 507 U.S.          

725, 733, 113 S.Ct. 1770, 123 L.Ed.2d 508 (1993) (quotation         

marks and citation omitted).

In other words, some rights are forfeited when they are not          

claimed at trial; a mere failure to object constitutes a forfeiture of           

the right on appellate review. The purpose of the “forfeiture” rule is           

to enable the circuit court to avoid or correct any error with minimal            

22



disruption of the judicial process, eliminating the need for appeal.5         

The forfeiture rule also gives both parties and the circuit court          

notice of the issue and a fair opportunity to address the objection;           

encourages attorneys to diligently prepare for and conduct trials;        

and prevents attorneys from “sandbagging” opposing counsel by       

failing to object to an error for strategic reasons and later claiming           

that the error is grounds for reversal.

In contrast, some rights are not lost by a counsel's or a           

litigant's mere failure to register an objection at trial. These rights          

are so important to a fair trial that courts have stated that the right             

is not lost unless the defendant knowingly relinquishes the right. As          

the court explained in State v. Huebner, 2000 WI 59, ¶ 14, 235            

Wis.2d 486, 611 N.W.2d 727, “a criminal defendant has certain         

fundamental constitutional rights that may only be waived       

personally and expressly,” including “the right to the assistance of         

counsel, the right to refrain from self-incrimination, and the right to          

have a trial by jury.... Such rights cannot be forfeited by mere           

failure to object.”

Similarly, the United States Supreme Court warned that “[a]        

strict standard of waiver has been applied to those rights         

guaranteed to a criminal defendant to insure that he will be          

accorded the greatest possible opportunity to utilize every facet of         

the constitutional model of a fair criminal trial.... The Constitution         

requires that every effort be made to see to it that a defendant in a              

criminal case has not unknowingly relinquished the basic       

protections that the Framers thought indispensable to a fair        

trial.”Schneckloth v. Bustamonte, 412 U.S. 218, 241, 242, 93 S.Ct.         

2041, 36 L.Ed.2d 854 (1973) (footnote omitted).

Here, though there may be some reason to believe that         

Collins forfeited the right to testify; there is no basis to          
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conclude that he waived the right to testify. Since the right to           

testify is a fundamental right, the defendant may lose that right          

only by waiver.  He cannot lose it by forfeiture.

Conclusion

For these reasons it is respectfully requested that the        

court vacate Collins’ conviction, and order that he be granted a          

new trial.

Dated at Milwaukee, Wisconsin, this _____ day of
October, 2013.

Law Offices of Jeffrey W. Jensen
Attorneys for Appellant

By:________________________
                                                     Jeffrey W. Jensen

  State Bar No. 01012529
735 W. Wisconsin Avenue
Suite 1200
Milwaukee, WI 53233

414.671.9484
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A.  Record on Appeal

B. Excerpt of transcript of circuit judge’s colloquy with Collins         

about his right to testify (R:196-196 et seq.)
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(1) a table of contents; (2) the findings or opinion of the circuit            

court; and (3) portions of the record essential to an         
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understanding of the issues raised, including oral or written        

rulings or decisions showing the circuit court's reasoning       

regarding those issues.

I further certify that if this appeal is taken from a circuit            

court order or judgment entered in a judicial review of an          

administrative decision, the appendix contains the findings of       

fact and conclusions of law, if any, and final decision of the           

administrative agency.

I further certify that if the record is required by law to            

be confidential, the portions of the record included in the         

appendix are reproduced using first names and last initials        

instead of full names of persons, specifically including       

juveniles and parents of juveniles, with a notation that the         

portions of the record have been so reproduced to preserve         

confidentiality and with appropriate references to the record.

Dated this ____ day of October, 2013.
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