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Statement on Oral Argument and Publication 
 

The issue presented by this appeal may be resolved by          

the application of well-settled law. Therefore, the appellant        

does not recommend either oral argument or publication. 

Statement of the Issue 
I. Where the defendant files a § 974.06 motion alleging          

ineffective assistance of postconviction counsel as the       

“sufficient reason” for having failed to raise the issue in his           

original appeal, does the circuit court have competency to         

determine whether postconviction counsel’s ineffective     

assistance was sufficient reason to permit the issue to be          

raised in a § 974.06 motion? 

Answered by the circuit court: No. The circuit judge         

declined to reach the merits of Gimino’s § 974.06 motion          

because, according to the circuit judge, the circuit court lacked          

“jurisdiction and competency” to rule on the issue of ineffective          

assistance of appellate counsel. The circuit judge did not         

explain why the court lacked competency to determine        

whether Gimino had shown “sufficient reason” under § 974.06,         

and why the court lacked competency to determine whether         

postconviction counsel was ineffective. 
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Summary of the Argument 
The circuit court was competent to hear Gimino’s §         

974.06, Stats. motion. The motion claimed that Gimino was         

entitled to a new trial because he received ineffective         

assistance of trial counsel because trial counsel did not raise          

the constitutional defense to the child abuse charges. Claims         

that trial counsel was ineffective must be raised in the trial           

court.  

The motion further alleged that the sufficient reason for         

failing to raise the issue earlier was that postconviction         

counsel was ineffective for failing to earlier raise the issue in a            

postconviction motion. Claims that postconviction counsel      

was ineffective must also be raised in the circuit court. 

Although claims of ineffective assistance of appellate       

counsel must be heard in the court of appeals; Gimino’s          

motion made no claim that appellate counsel was ineffective .         1

Thus, the circuit court erred in ruling that it lacked competence           

to hear Gimino’s motion. 

1 A close reading of the motion reveals that, perhaps, the drafter of the motion was                
imprecise by using the term “postconviction/appellate” counsel. Nevertheless, the         
substance of the claim makes it clear that it was postconviction counsel who was ineffective               
for filing to file a postconviction motion allegeing ineffective assistance of trial counsel. 
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Statement of the Case  2

This is not the first time that this case is before the court.             

The defendant-appellant, Nicholas Gimino (hereinafter     

“Gimino”), was convicted of two counts of child abuse arising          

out of an incident in which he took his three year-old daughter            

on a go-kart ride that ended with the girl being injured. Gimino            

appealed those convictions (2012AP2246).  

The court of appeals affirmed the convictions, however,        

in so doing the court was critical of the fact that the issue of              

Gimino’s constitutional right to care for his child was not raised           

in the trial court, in postconviction proceedings, or on appeal. 

Thereafter, on May 8, 2014, Gimino filed a motion         

pursuant to § 974.06, Stats. (R:54; Appendix B) In the motion,           

Gimino sought a new trial on the grounds that his trial counsel            

was ineffective for failing to raise the constitutional defense to          

the charges. Gimino further alleged that trial counsel’s        

deficient performance was prejudicial because, had the issue        

been raised, there is a likelihood that the result of the trial            

would have been different. 

§ 974.06, Stats. also requires the defendant to        

demonstrate “sufficient reason” for having failed to raise the         

issue in his original appeal. Here, Gimino alleged that         

2 Since the issue presented by this appeal is entirely procedural, there will not be a                
separate statement of the facts. Rather, the facts will be set forth as needed for a clear                 
understanding of the procedural posture of the case. 
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sufficient reason exists because postconviction counsel was       

ineffective for failing to file a postconviction motion alleging         

ineffective assistance of trial counsel.  (R:54) 

On June 11, 2014, the circuit court denied Gimino’s         

motion by memorandum decision, and without conducting a        

hearing. (R:55; Appendix C) The judge reasoned that the         

circuit court is without “jurisdiction and competency” to        

determine issues of ineffective assistance of appellate counsel        

and, therefore, the court denied Gimino’s motion. The circuit         

judge did not explain why the court lacked jurisdiction to          

determine whether there was “sufficient reason” under §        

974.06, Stats., or why the court lacked jurisdiction to         

determine whether postconviction counsel was ineffective for       

failing to raise ineffective assistance of trial counsel in a          

postconviction motion.  3

Gimino timely filed a notice of appeal. 

 

 
 

 

3 This is especially perplexing since claims of ineffective assistance of trial counsel cannot              
be raised on appeal in the absence of a postconviction motion. Thus, the ineffective              
assistance of postconviction/appellate counsel occurred during the postconviction phase of          
the proceedings not during the appellate phase. It is elementary that claims of ineffective              
assistance of postconviction counsel must be raised in a § 974.06, Stats. motion. See,              
State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 681-82, 556 N.W.2d 136, 139 (Ct.                
App. 1996) 
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Argument 

I. Gimino properly pleaded ineffective assistance of trial        
counsel as the grounds for relief. Ineffective assistance of         
postconviction counsel was alleged as the “sufficient       
reason” for failing to raise the issue earlier. There was no           
claim of ineffective assistance of appellate counsel.       
Therefore the circuit court plainly had competence to hear         
the motion. 
 

A. Standard of Appellate Review 
 

The error complained of here is the circuit court’s ruling          

that it lacked jurisdiction and competency to hear Gimino’s         

motion. “Whether the circuit court possessed competency to        

adjudicate the complaint is a question of law that we review           

independently of the . . . circuit court.” Xcel Energy Servs.,           

Inc., v. Labor & Indus. Review Comm'n, 2013 WI 64, 349 Wis.            

2d 234, 251, 833 N.W.2d 665, 673. 

 

B. The circuit court did not lack competence to         
decide Gimino’s motion.  

 

In its memorandum decision, the circuit court wrote: 
It is well settled law in this state that “A defendant arguing            

ineffective assistance of appellate counsel . . . may not seek           

relief under § 974.06 and must instead petition the Court of           

Appeals for a writ of habeas coprus . . . “ State v. Starks, 2013               
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WI 69, ¶35, 349 Wis. 2d 274. Failure to do so presents a lack of               

competency in the trial court to proceed.” 

(R:55-2) 

Here, of course, the circuit did not actually lack         

competence to decide Gimino’s motion. There was no claim         

of ineffective assistance of appellate counsel. 

The principal claim of Gimino’s motion is that he is          

entitled to a new trial because he received ineffective         

assistance of trial counsel because trial counsel failed to raise          

the constitutional defense to the child abuse charges.  

Claims that trial counsel was ineffective must be heard in          

the circuit court. See, e.g., State v. Machner, 92 Wis. 2d 797,            

803, 285 N.W.2d 905, 908 (Ct. App. 1979). Thus, the circuit           

court here indisputably had competence to determine whether        

Gimino received ineffective assistance of trial counsel. 

§ 974.06(4), Stats. also requires that there be,        

“[S]ufficient reason [that the issue] was not asserted or was          

inadequately raised in the original, supplemental or amended        

motion.” In other words, Gimino’s motion must allege a         

sufficient reason for not raising the ineffective assistance of         

trial counsel issue earlier in his original appeal. 

The motion alleged, as a sufficient reason, that        

postconviction counsel was ineffective for failing to file a         

postconviction motion in the circuit court alleging ineffective        
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assistance of trial counsel. There was no claim that         4

appellate counsel was ineffective. Since the issue had not         

been raised in a postconviction motion, it could not have been           

raised on appeal. 
The distinction [between postconviction counsel and      

appellate counsel] is not merely semantical. A claim for         

ineffective assistance of postconviction counsel must be filed        

with the circuit court, either as a Wis. Stat. § 974.06 motion or as              

a petition for a writ of habeas corpus. State ex rel. Rothering v.             

McCaughtry, 205 Wis.2d 675, 681, 556 N.W.2d 136        

(Ct.App.1996) (per curiam). A defendant arguing ineffective       

assistance of appellate counsel, conversely, may not seek relief         

under § 974.06 and must instead petition the court of appeals for            

a writ of habeas corpus. 
brackets provided, State v. Starks, 2013 WI 69, 349 Wis. 2d           

274, 294, 833 N.W.2d 146, 156 reconsideration denied, 2014         

WI 91, 849 N.W.2d 724 and reconsideration denied, 2014 WI          

109 

Thus, the circuit court was competent to determine        

Gimino’s § 974.06, Stats. motion alleging that he received         

ineffective assistance of trial counsel. The motion alleged that         

the sufficient reason for failing to raise the issue earlier was           

that postconviction counsel was ineffective, an issue that the         

circuit court is also competent to determine. 

4 Perhaps the circuit judge was confused by the fact that, in the motion, Gimino referred to                 
his attorney as “postconviction/appellate counsel.” In this case, it was one and the same              
person. Nevertheless, the allegations of the motion make it clear that counsel was             
ineffective in his role as postconviction counsel, not in his role as appellate counsel. 
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For these reasons, the circuit court’s order denying        

Gimino’s motion must be reversed.  

Conclusion 

For these reasons, it is respectfully requested that the         

court of appeals reverse the order of the circuit court denying           

Gimino’s motion on that grounds that the circuit court lacked          

jurisdiction and competency to determine the motion; and to         

order that the motion proceed in a manner consistent with the           

holding of the court of appeals. 
 

Dated at Milwaukee, Wisconsin, this _____ day of 
September, 2014. 
 

Law Offices of Jeffrey W. Jensen 
Attorneys for Appellant 

 
 
 

By:________________________ 
                                                     Jeffrey W. Jensen 

  State Bar No. 01012529 
735 W. Wisconsin Avenue 
Suite 1200 
Milwaukee, WI 53233 
 
414.671.9484 
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Certification as to Length and E-Filing 
 

I hereby certify that this brief conforms to the rules          
contained in §809.19(8)(b) and (c) for a brief and appendix          
produced with a proportional serif font. The length of the brief           
is 1970 words. 

This brief was prepared using Google Docs word        
processing software.The length of the brief was obtained by         
use of the Word Count function of the software 

I hereby certify that the text of the electronic copy of            
the brief is identical to the text of the paper copy of the brief. 
 
              Dated this _____ day of September, 2014: 
  
 
______________________________ 
              Jeffrey W. Jensen 
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Defendant-Appellant’s Appendix 

 
 

A. Record on Appeal 
 
B.  Gimino’s § 974.06 motion (R:54) 
 
C.  Circuit court’s order denying the motion (R:55) 
 

I hereby certify that filed with this brief, either as a            
separate document or as a part of this brief, is an appendix            
that complies with s. 809.19 (2) (a) and that contains, at a            
minimum: (1) a table of contents; (2) the findings or opinion of            
the circuit court; and (3) portions of the record essential to an            
understanding of the issues raised, including oral or written         
rulings or decisions showing the circuit court's reasoning        
regarding those issues.  

I further certify that if this appeal is taken from a            
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circuit court order or judgment entered in a judicial review of           
an administrative decision, the appendix contains the findings        
of fact and conclusions of law, if any, and final decision of the             
administrative agency.  

I further certify that if the record is required by law to             
be confidential, the portions of the record included in the          
appendix are reproduced using first names and last initials         
instead of full names of persons, specifically including        
juveniles and parents of juveniles, with a notation that the          
portions of the record have been so reproduced to preserve          
confidentiality and with appropriate references to the record.  
 

Dated this ____ day of September, 2014. 
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