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Statement of the Issues

I.  Where a motion to withdraw a guilty plea pursuant 

to Sec. 971.08(2), Stats. (failure of the court to give the 

immigration warning)  is brought eighteen years after the 

plea was entered, and the transcript of the plea hearing is 

unavailable, is the inability to prove that the immigration 

warning was given on the record, as required by the statute, 

harmless error as a matter of law simply because the court file 

contains a plea questionnaire indicating that defense counsel 

explained the immigration consequences to the defendant? 

Answered by the court of appeals: Yes

Answered by the trial court: Yes

Statement of the Case

On May 28, 1992, the petitioner, Abraham Negrete 

(hereinafter "Negrete"), pleaded guilty to second degree sexual 

assault of a child.   Negrete served his sentence.

   On March 10, 2010, Negrete filed a motion to withdraw 

his guilty plea. (R:27; Appendix A).  In the motion, Negrete 

alleged by affidavit that at the time his guilty plea was entered, 

he did not recall his attorney or the court explaining to 

him the immigration consequences of his guilty plea; and, 

more importantly, that he did not know of the immigration 

consequences of the plea.  Finally, he alleged that he was now 
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the subject of immigration proceedings. (R:25)   Additionally, 

Negrete alleged that he had attempted to obtain the transcript 

of the plea hearing, but that the court reporter was deceased. 

Ibid.

   On May 5, 2010, without conducting a hearing, the trial 

court denied Negrete's motion. (R:29; Appendix B).   The trial 

court wrote that, at the time Negrete's plea was entered, the 

immigration warning was "not mandatory".   Furthermore, the 

trial court noted, the plea questionnaire signed by Negrete 

indicated that defense counsel had explained the immigration 

consequences to Negrete and that Negrete understood. Id.  

Therefore, any failure to give the statutory warning on the 

record was harmless error.

   Negrete timely filed a notice of appeal to the Wisconsin Court 

of Appeals.

The Court of Appeals, by summary disposition (App. C), 

affirmed the order of the trial court.   In a nutshell, the Court of 

Appeals reasoned that since Negrete averred in his affidavit 

filed in support of the motion that he could “not recall” his 

lawyer or the court explaining the immigration warning to him, 

and since there was in the court file a guilty plea questionnaire 

which indicated that defense counsel had explained the 

immigration warning to Negrete, Negrete could not raise a 

factual issue about whether any failure of the trial court to give 
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the statutory warning on the record was harmless.1

 

Argument

I.  The lower courts erred in holding that there was no 
factual issue as to whether Negrete understood the 
immigration consequences of his guilty plea.

 

Due to the absence of the transcript of the plea hearing, it 

is difficult, if not impossible, to prove that Negrete was given 

the immigration warning on the record as required by the 

statute.  Here, though, the lower courts held that the existence 

of the plea questionnaire, which contained an immigration 

warning and was signed by Negrete, demonstrated that there is 

no issue of fact as to whether the error was harmless.   The 

reasoning of the lower courts overlooks two very important 

points: (1)  Negrete alleged in the affidavit filed in support of the 

motion that, at the time he entered his plea, he did not, in fact, 

understand the immigration implications of his plea (and this is 

totally contrary to what is in the plea questionnaire); and, (2) If 

the existence of a plea questionnaire will, in every case, 

establish harmless error where the warning is not given on the 

record, then the requirement of the statute that the judge give 

the warning on the record is rendered entirely meaningless.

Sec. 971.08(2), Stats., which was created in 1985, 

1 As will be set forth below, under the law that was applicable to Negrete, the failure to 
give the statutory immigration warning was harmless if the defendant actually understood 
the immigration consequences of his guilty plea.
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provides:
 

If a court fails to advise a defendant as required by sub. (1) (c) 

and a defendant later shows that the plea is likely to result in the 

defendant's deportation, exclusion from admission to this country 

or denial of naturalization, the court on the defendant's motion 

shall vacate any applicable judgment against the defendant and 

permit the defendant to withdraw the plea and enter another plea. 

This subsection does not limit the ability to withdraw a plea of 

guilty or no contest on any other grounds.

 
    At the time Negrete's guilty plea was entered, if it were 

established that the court failed to give the defendant the 

statutory warning, the question then became whether the the 

error was harmless.  That is, if it were shown that the defendant 

had independent knowledge of the immigration consequences 

the court would not permit the defendant to withdraw his plea. 

See, e.g., State v. Garcia, 2000 WI App 81, PP1, 11-13, 234 

Wis. 2d 304, 610 N.W.2d 180; State v. Lopez, 196 Wis. 2d 725, 

731-32, 539 N.W.2d 700 (Ct. App. 1995); State v. Issa, 186 

Wis. 2d 199, 209-210, 519 N.W.2d 741 (Ct. App. 1994).

Here, in affirming the denial of Negrete’s motion to 

withdraw his plea, the Court of Appeals assumed for the sake 

of discussion that Negrete was not given the statutory warning 

on the record; however, the court ultimately concluded that 

there was no issue of fact about whether the error was 

harmless.  The Court of Appeals noted that there was, in the 

circuit court file, a plea questionnaire that contained the 

immigration warning, and that Negrete had initialed it.   
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Moreover, Negrete’s affidavit filed in support of his motion to 

withdraw his guilty plea merely indicated that he “did not recall” 

his attorney or the court giving him the immigration warning.  

Consequently, according to the Court of Appeals, there was no 

factual issue for an evidentiary hearing.  The plea questionnaire 

indicated that Negrete was explained the immigration warning 

by his attorney, and that he understood it.  According to the 

Court of Appeals, Negrete’s affidavit  merely averred that 

he “did not recall” either his lawyer or the court explaining to 

him the immigration consequences.   Thus, the Court of 

Appeals implicitly concludes, Negrete was in no position to 

deny that his lawyer explained the immigration consequences 

to him (as alleged on the plea questionnaire), and, by his 

signature on the plea questionnaire, he admitted to 

understanding each item.  As such, even if the circuit court 

failed to give the statutory warning on the record, the error was 

harmless.  

The Court of Appeals, though, has overlooked several 

key points.

Firstly, Negrete’s affidavit-- in addition to alleging that 

he could not “recall” his lawyer or the court explaining the 

immigration consequences to him-- further alleged that, “At the 

time I entered my guilty plea in this matter, I did not understand 

that the plea could result in deportation, exclusion of entry into 

the United States, or denial of my application for citizenship”  

(R:)  And, further, the affidavit alleged that, “Had I known of this 
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consequence, I would not have entered the guilty plea.”  Thus, 

Negrete did aver in his affidavit that the court’s failure to give 

the statutory warning on the record during the plea colloquy 

was not harmless; that is, Negrete alleged that he did not, in 

fact, understand the immigration consequences.

Secondly, if a signed plea questionnaire which contains 

the immigration warning is sufficient, in and of itself, to establish 

harmless error (i.e. that the defendant was aware of the 

immigration consequences), then the requirement of 971.08(2), 

Stats., that the court place the warning on the record during 

the plea colloquy is rendered wholly meaningless.   As long 

as there is a signed plea questionnaire, the court would never 

have to give the warning on the record.  If the defendant later 

filed a motion to withdraw his plea for this reason, the existence 

of the plea questionnaire would permit the court-- as the trial 

court did here-- to deny the motion, without a hearing, on 

harmless error grounds.  In other words, the reasoning of the 

Court of Appeals in this case permits the plea questionnaire 

to be substituted for the on-record warning by the court; 

and, in the process, it renders Sec. 971.08(2), Stats., utterly 

meaningless.

 
A. Negrete’s affidavit plainly raises an issue of fact as 

to whether he understood the immigration consequences 
at the time of his guilty plea (i.e. whether the failure to give 
the statutory warning was harmless).

 

The harmless error rule on which the Court of Appeals 
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relied was first stated in State v. Chavez, 175 Wis. 2d 366, 

371 (Wis. Ct. App. 1993), overruled by State v. Douangmala, 

2002 WI 62, P31 (Wis. 2002), where the Court of Appeals 

held that, “Consistent with this legislative history, we conclude 

that the legislature did not intend a windfall to a defendant 

who was aware of the deportation consequences of his plea.”  

Thus, under the now overruled harmless error rule, the failure 

to give the statutory warning on the record was harmless 

only if the defendant was actually aware of the immigration 

consequences.  

Here, Negrete affirmatively alleged in his affidavit 

that at the time he entered his guilty plea he did not, in fact, 

understand the immigration consequences; and, further, if 

he had understood the consequences, he would not have 

entered the guilty plea.   The guilty plea questionnaire, relied 

upon by the court of appeals, may be sufficient to establish 

that Negrete’s lawyer explained the immigration consequences 

to him, but it is woefully inadequate to establish that Negrete 

understood the immigration consequences; and this is what 

is required in order for the error to be harmless.   Thus, there 

plainly is a factual issue raised by the pleadings concerning 

Negrete’s awareness of the immigration consequences.
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B. The mere existence of a plea questionnaire 
which contains the immigration warning ought not be 
a substitute for the on-the-record warning required by 
the statute.
 
The reasoning of the Court of Appeals in this case seems 

to suggest that the existence of a signed plea questionnaire 

which contains the immigration warning is ipso facto proof that 

the failure to give the immigration warning on the record is 

harmless error.

As mentioned, Negrete averred in his motion to withdraw 

his plea that he “did not understand that the plea could result in 

deportation, exclusion of entry into the United States, or denial 

of my application for citizenship.”  (R:25)

Based solely on the plea questionnaire, though, the Court 

of Appeals held that there was no issue of fact for a hearing as 

to whether Negrete understood the immigration consequences 

of this plea.  

Such an interpretation of the harmless error rule 

renders the requirement of the statute that the court place the 

immigration warning on the record entirely meaningless.  “A 

statute should be construed so that no word or clause shall 

be rendered surplusage and every word if possible should 

be given effect.” Donaldson v. State, 93 Wis. 2d 306, 315 

(Wis. 1980) Under the holding of the Court of Appeals, if there 

is a plea questionnaire in the file, signed by the defendant, 
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which acknowledges that he understands the immigration 

consequences, then the circuit court judge may completely 

ignore the requirements of Sec. 971.08(2), Stats. because no 

matter how affirmatively the defendant later alleges that, in 

fact, he did not understand the immigration consequences, the 

very existence of the plea questionnaire will serve to deny the 

defendant a hearing into the motion.   It is almost as if the plea 

questionnaire serves as a replacement for the judge’s warning 

on the record; however, this is not what the statute requires.  

Conclusion

For these reasons, it is respectfully requested that the 

Supreme Court reverse the holding of the Court of Appeals 

affirming the trial court’s denial of Negrete’s motion to withdraw 

his guilty plea; and remand the matter to the trial court for an 

evidentiary hearing into whether Negrete had independent 

knowledge of the immigration consequences.
 

Dated at Milwaukee, Wisconsin, this _____ day of 
November, 2011.
 

Law Offices of Jeffrey W. Jensen
Attorneys for Appellant

 
 
 

By:________________________
                                                     Jeffrey W. Jensen

  State Bar No. 01012529
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Certification as to Length and E-Filing
 

I hereby certify that this brief conforms to the rules 
contained in §809.19(8)(b) and (c) for a brief and appendix 
produced with a proportional serif font. The length of the brief is 
1985 words.
 This brief was prepared using Google Docs word 
processing software.The length of the brief was obtained by 
use of the Word Count function of the software
              I hereby certify that the text of the electronic copy of 
the brief is identical to the text of the paper copy of the brief.
 
              Dated this _____ day of ___________, 2011:
  
 
______________________________
              Jeffrey W. Jensen
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A.  Negrete’s affidavit filed in support of the motion
 
B.  Memorandum decision of the trial court
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I hereby certify that filed with this brief, either as a 
separate document or as a part of this brief, is an appendix 
that complies with s. 809.19 (2) (a) and that contains, at a 
minimum: (1) a table of contents; (2) the findings or opinion of 
the circuit court; and (3) portions of the record essential to an 
understanding of the issues raised, including oral or written 
rulings or decisions showing the circuit court's reasoning 
regarding those issues. 

I further certify that if this appeal is taken from a circuit 
court order or judgment entered in a judicial review of an 
administrative decision, the appendix contains the findings of 
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fact and conclusions of law, if any, and final decision of the 
administrative agency. 
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confidential, the portions of the record included in the appendix 
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