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Statement   on   Oral   Argument   and   Publication 
 

The issue presented by this appeal is controlled by         

well-settled law. Therefore, the appellant does not recommend        

either   oral   argument   or   publication. 

Statement   of   the   Issues 
Whether the circuit court erred in denying Wilson’s        

postconviction motion, without conducting an evidentiary      

hearing, where the motion alleged that Wilson’s trial counsel         

was ineffective because she failed to move to exclude two key           

state   witnesses   who   were   not   named   on   the   state’s   witness   list. 

Answered by the circuit court : No. Counsel’s error was         

not prejudicial because, had counsel moved to exclude the         

witnesses, the court would have found good cause for the          

state’s   failure   to   properly   name   the   witnesses. 

Summary   of   the   Argument 
Wilson alleged in his postconviction motion that his trial         

counsel was constitutionally ineffective because she failed to        

object to the state calling two key witnesses who were not           

named   on   the   state’s   witness   list. According to Wilson, had     
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counsel objected, the court would have been obliged under the          

law   to   exclude   the   witnesses.  

The circuit court denied Wilson’s postconviction motion       

without conducting a hearing. The judge determined that        

counsel’s error was not prejudicial because, even if she had          

objected, the court would have found “good cause” for the          

state’s failure to properly name the witnesses. The        

postconviction judge reasoned that Det. Draeger was called in         

response to Wilson’s notice of alibi, and EM’s testimony was          

admissible   under   the   Rules   of   Evidence. 

The circuit court’s reasoning is erroneous for several        

reasons: (1) because there was no objection by defense         

counsel, the state was never called upon to explain why the           

witnesses were not named, and, therefore, the record is utterly          

devoid of any evidence concerning “good cause”; (2) even if the           

state could establish good cause for failing to name the          

witnesses, this does not settle the matter because, then, under          

the statute, Wilson would have been entitled to an adjournment          

if appropriate; (3) the fact that Wilson filed a notice of alibi is, in              

no way, an excuse for the state’s failure to name Det. Draeger            

as a witness; and, (4) the fact that EM’s testimony as to what             

ET said falls under an exception to the hearsay rule, again, has            

nothing to do with whether the state has good cause for failing            

to   name   EM   on   its   witness   list. 
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Furthermore, an overarching concern is that the circuit        

court denied the motion without an evidentiary hearing. Thus,         

we do not know what the state’s explanation is for failing to            

name the witnesses. We do not know whether good cause          

exists. If good cause does exist, we do not know whether it            

would   have   been   appropriate   to   grant   Wilson   an   adjournment. 

For these reasons, the court of appeals should reverse         

the   circuit   court’s   order   denying   Wilson’s   postconviction   motion. 

Statement   of   the   Case 

I.      Procedural   History 

On January 6, 2015, the defendant-appellant, Devonte       

Wilson (hereinafter “Wilson”), was named in a criminal        

complaint charging him with three counts of first degree         

recklessly endangering safety, and with one count of disorderly         

conduct (domestic abuse). (R:1) In a nutshell, the complaint         

alleged that on January 3, 2015 Wilson, and the mother of his            1

child, ET, were arguing via text messages about whether Wilson          

would be allowed to see the child that day. Around 2 p.m.,            

someone came and, from the outside, fired shots into the          

multi-unit apartment building occupied by ET. The shots,        

though, were fired into the apartment next door to where ET           

1 There is, apparently, a scrivener’s error in the original complaint. Each of the counts               
allege that the incident occurred on January 3, 2014; however, the probable cause             
section   alleges   that   the   incident   occurred   on   January   3,   2015. 
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resided. In the apartment that received the gunfire were WS,          

his   daughter,   TB,   and   WS’s   girlfriend,   EM.      (R:1) 

At the initial appearance, Wilson entered a not guilty plea          

to Count 4 (disorderly conduct) (R:36-2). The matter was then          

set   for   a   preliminary   hearing   on   the   felony   counts. 

On January 20, 2015, the court conducted a preliminary         

hearing, and then bound Wilson over for trial. (R:37-8) Wilson          

entered   not   guilty   pleas   to   the   felony   counts. 

At a scheduling conference that took place on February 2,          

2015, the state indicated that it had turned over a 911 recording            

to the defense, and that the state may be pursuing an “alternate            

theory”   at   the   time   of   trial.   (R:38-2)  2

Prior   to   trial,   Wilson   served   a   notice   of   alibi.   (R:8)  

The court conducted a final pretrial conference on June 8,          

2015. At the final pretrial conference, the prosecutor informed         

the court that the state had recently executed a search warrant           

on Wilson’s cellular telephone, and, with that information, they         

had determined that Wilson (or, at least, the telephone) was in           

the   proximity   of   the   shooting   at   the   time   it   occurred.   (R:42-2) 

Eventually, the case was called for jury trial on August 31,           

2015. During trial, in addition to a number of other witnesses,           

the state called EM and Det. Eric Draeger. Neither witness was           

named on the state’s witness list. Defense counsel did not          

object to either of these witnesses testifying, nor did she move           

2 Code language for the fact that the state’s witness, ET, may not be cooperative, and the                 
state   intended   to   proceed   to   trial   using   hearsay. 
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to exclude the witnesses. Both witnesses offered testimony        

that   was   key   to   the   state’s   case. 

Following two days of testimony, the jury returned verdicts         

finding   Wilson   guilty   on   all   four   counts.   (R:50-5,   6;   R:16) 

Thereafter, on October 16, 2015, the court sentenced        

Wilson, on each of Counts 1, 2, and 3 to a total of twelve years               

in prison, bifurcated as eight years of initial confinement and          

four years of extended supervision. (R:51-34) The sentences        

were ordered to run concurrent. On Count 4, the court          

sentenced Wilson to 90 days in jail consecutive to the felony           

sentences.    Id. 

Wilson timely filed a notice of intent to pursue         

postconviction relief. On October 10, 2016, he filed a         

postconviction motion alleging that his trial counsel was        

constitutionally ineffective for failing to move to exclude the trial          

testimony of both EM and Det. Eric Draeger for the reason that            

neither person was named on the state’s witness list. (R:27)          

Wilson alleged in the motion that counsel’s performance was         

deficient for failing to move to exclude the witnesses; and that           

the error was prejudicial because, had the motion been made,          

the court would have been obliged to the exclude the          

witnesses, or, at the very least, to adjourn the trial in order to             

permit   Wilson   to   be   prepared   to   defend   against   their   testimony. 

The circuit court denied Wilson’s postconviction motion       

without conducting an evidentiary hearing. (R:33) According to        
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the memorandum decision, the circuit court determined that        

defense counsel’s error was not prejudicial because, even if         

counsel had moved to exclude the witnesses, the court would          

have found “good cause” for the state’s failure to properly name           

the   witnesses.      Specifically,   the   circuit   court   wrote: 
There is not a reasonable probability that the court would have           

excluded the testimony of either witness had counsel moved for          

exclusion. The court is satisfied that Judge Dallet would have          

found good cause to allow Detective Draeger to testify because          

his testimony related to the investigation he pursued after the          

defendant filed his notice of alibi claiming he was elsewhere at the            

time. Moreover, [EM]’s testimony was largely known to the         

defendant before the trial, and although her testimony may have          

been unfavorable to the defendant, the court agrees with Judge          

Dallet in her analysis of its admission that it constituted an excited            

utterance on the part of [ET] and/or a present sense impression of            

what was occurring . . . . Under the circumstances, there is not a              

reasonable probability that Judge Dallet would have excluded        

either witness’s testimony, and thus, the defendant was not         

prejudiced by counsel’s failure to move to exclude the testimony of           

either   witness. 

(R:33-2) 

Wilson   then   timely   filed   a   notice   of   appeal. 

II.      Factual   Background 

On the afternoon of January 3, 2015, Milwaukee police         

were dispatched to an address on N. 55th Street in Milwaukee           

upon a citizen complaint that someone had fired shots into an           

apartment building there. (R:47-51) When police arrived, they        
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spoke to WS, EM, and TB, all of whom said that they were at              

home when the shots were fired, but none of them saw the            

shooter. (R:47-70) TB testified that “multiple bullets” came        

through the window of the apartment. (R:48-6) Similarly, WS         

said that while he was sitting in his apartment, the glass from            

the   window   “exploded”.   (R:48-14)  

EM, who is WS’s girlfriend (R:48-21), testified that after         

the shooting she crawled out into the hallway. The girl next           

door, later identified as ET , the mother of Wilson’s child, was in            3

the hallway and she said, “That was my baby-daddy.”         

(R:48-22). According to EM, ET also exclaimed, “I was on the           

phone with him and he said, “I’m going to kill you . . .” (R:48-23)              

ET made clear to EM that it was her “baby-daddy” who shot             4

up   the   house.   (R:48-37) 

Detective Eric Draeger testified that he conducted an        

analysis of Wilson’s cellular telephone, and he determined that         

at about the time of the shooting, the telephone was in the area             

of ET’s apartment building. (R:48-72) Draeger also testified        

that, on the day of the shooting, there were a number of calls             

from   Wilson’s   phone   to   ET’s   phone.   (R:48-67) 

Wilson testified, and he acknowledged that ET is the         

mother of his child. (R:49-28) According to Wilson, on the day           

3   ET   did   not   testify   at   the   trial 
4   At   this   point,   defense   counsel   objected   on   the   grounds   of   hearsay.   (R:48-23)      The   court 
then   conducted   an   in-chambers   conference   about   why   defense   counsel   had   not   objected 
sooner.      The   state   claimed   that   the   statements   were   an   exception   to   the   hearsay   rule   as 
excited   utterances.      The   court   then   conducted   a   hearing   outside   the   presence   of   the   jury 
and   ruled   that   the   statements   were,   in   fact,   admissible   as   excited   utterances.   (R;48-34) 
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of the shooting, he talked to ET by telephone once in the            

morning. (R:49-32). At about 10:00 a.m. that day, Wilson went          

to a mall to have his car detailed. (R:49-35) While the work was             

being done on the car, Wilson shopped, and he then ate lunch.            

(R:49-36) Once his car was finished, he ran some errands.          

Wilson   denied   shooting   into   the   apartment   building.   (R:49-38) 

Argument 

I. The circuit court erred in denying Wilson’s        
postconviction motion without an evidentiary hearing. The       
circuit court’s conclusion that counsel’s error was not        
prejudicial because, even if counsel had objected, the        
court would have found “good cause” for the state’s failure          
to name the witnesses, is entirely unsupported by the         
record.  
 

Wilson alleged in his postconviction motion that his trial         

counsel was constitutionally ineffective because she failed to        

object to the state calling two key witnesses who were not           

named   on   the   state’s   witness   list. According to Wilson, had     

counsel objected, the court would have been obliged under the          

law   to   exclude   the   witnesses.  

The circuit court denied Wilson’s postconviction motion       

without conducting a hearing. The judge determined that        

counsel’s error was not prejudicial because, even if she had          

objected, the court would have found “good cause” for the          

state’s   failure   to   properly   name   the   witnesses. 
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The circuit court’s reasoning is erroneous for several        

reasons: (1) because there was no objection by defense         

counsel, the state was never called upon to explain why the           

witnesses were not named, and, therefore, the record is utterly          

devoid of any evidence concerning “good cause”; (2) even if the           

state could establish good cause for failing to name the          

witnesses, this does not settle the matter because, then, under          

the statute, Wilson would have been entitled to an adjournment          

if appropriate; (3) the fact that Wilson filed a notice of alibi is, in              

no way, an excuse for the state’s failure to name Det. Draeger            

as a witness; and, (4) the fact that EM’s testimony as to what             

ET said falls under an exception to the hearsay rule, again, has            

nothing to do with whether the state has good cause for failing            

to   name   EM   on   its   witness   list. 

Furthermore, an overarching concern is that the circuit        

court denied the motion without an evidentiary hearing. Thus,         

we do not know what the state’s explanation is for failing to            

name the witnesses. We do not know whether good cause          

exists. If good cause does exist, we do not know whether it            

would   have   been   appropriate   to   grant   Wilson   an   adjournment. 

For these reasons, the court of appeals should reverse         

the   circuit   court’s   order   denying   Wilson’s   postconviction   motion. 
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A. Standard   of   appellate   review 

“Whether counsel was ineffective is a mixed question of         

fact and law. [internal citation omitted] The circuit court's         

findings of fact will not be disturbed unless shown to be clearly            

erroneous. [internal citation omitted] The ultimate conclusion as        

to whether there was ineffective assistance of counsel is a          

question of law.”  State v. Balliette, 2011 WI 79, ¶ 19, 336 Wis.             

2d   358,   370,   805   N.W.2d   334,   339 

Here, no evidentiary hearing was held. But, nevertheless,        

the circuit court purported to make findings of fact as to what            

the trial judge would have done if the state had claimed there            

was “good cause” for failing to name the witnesses. For the           

reasons that will be set forth below, such a “finding” is clearly            

erroneous because the state presented no evidence concerning        

“good cause” for failing to name the witnesses. Moreover, the          

court’s reasons stated reasons for predicting that Judge Dallet         

would have found good cause are not even relevant to such a            

determination. 

 

B. Ineffective   assistance   of   counsel   generally 

It is probably safe to assume that the Court of Appeals is            

intimately familiar with the standard that is applied to claims of           

ineffective assistance of counsel. Nevertheless, in the interest        

of   plenitude: 
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“[T]he right to counsel is the right to the effective          

assistance of counsel.”  McMann v. Richardson, 397 U.S. 759, 771          

n. 14, 90 S.Ct. 1441, 1449 n. 14, 25 L.Ed.2d 763 (1970). The             

benchmark for judging whether counsel has acted ineffectively is         

stated in  Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,           

80 L.Ed.2d 674 (1984). That requires the ultimate determination of          

“whether counsel's conduct so undermined the proper functioning        

of the adversarial process that the trial cannot be relied on as            

having produced a just result.”  Id. at 686, 104 S.Ct. at 2064. The             

overall purpose of this inquiry is to ensure that the criminal           

defendant receives a fair trial. A fair trial is defined as “one in             

which evidence subject to adversarial testing is presented to an          

impartial tribunal for resolution of issues defined in advance of the           

proceeding.”    Id.    at   685,   104   S.Ct.   at   2063. 

The  Strickland Court set forth a two-part test for         

determining whether counsel's actions constitute ineffective      

assistance. The first test requires the defendant to show that his           

counsel's performance was deficient. “This requires showing that        

counsel made errors so serious that counsel was not functioning          

as the ‘counsel’ guaranteed the defendant by the Sixth         

Amendment.”  Id. at 687, 104 S.Ct. at 2064. Review of counsel's           

performance gives great deference to the attorney and every effort          

is made to avoid determinations of ineffectiveness based on         

hindsight. Rather, the case is reviewed from counsel's        

perspective at the time of trial, and the burden is placed on the             

defendant to overcome a strong presumption that counsel acted         

reasonably   within   professional   norms. 4     Id. 

State v. Johnson , 153 Wis. 2d 121, 126-27, 449 N.W.2d 845,           

847-48   (1990) 
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C. Defense counsel’s performance was     
deficient for failing to move to exclude the        
witnesses; and the error was prejudicial      
because, had counsel made the motion, the       
court would have been obliged to exclude the        
witnesses. 
 

At trial, the State called two witnesses who were not          

named on the State’s witness list: (1) EM, (2) Eric Draeger.           

Both of these witnesses were critical to the state’s case.          

Defense counsel failed to object to these witnesses, and failed          

to move to exclude their testimony. This was entirely deficient          

performance   by   counsel,   and   it   was   highly   prejudicial. 

EM, who was present in the apartment that received the          

gunfire, testified that, after the shooting, she went into the          

hallway and encountered ET, who exclaimed that it was her          

“baby-daddy” (Wilson) who did the shooting. Draeger placed        

Wilson’s cell phone at or near the scene of the shooting at the             

time   it   occurred. 

Had defense counsel objected, the circuit court would        

have been obliged to exclude the witnesses, or, if the state           

were able to establish “good cause” for failing to name the           

witnesses,   Wilson   would   have   been   entitled   to   an   adjournment. 

   §971.23(1),   Wis.   Stats.,      provides,  
(1) What a district attorney must disclose to a defendant. Upon           

demand, the district attorney  shall, within a reasonable time         

before trial , disclose to the defendant or his or her attorney and            

permit the defendant or his or her attorney to inspect and copy or             

photograph all of the following materials and information, if it is           
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within   the   possession,   custody   or   control   of   the   state: 

  

*                                                              

*                                                              * 

  

(d) A list of all witnesses and their addresses whom the district            

attorney intends to call at the trial.  This paragraph does not apply            

to rebuttal witnesses or those called for impeachment        

only.               

             As a sanction for non-compliance with the requirement         

to   provide   a   witness   list,   sec.   971.23(7m),   Stats.,   provides:   
(a)  The court shall exclude any witness not listed  or evidence           

not presented for inspection or copying required by this section,          

unless good cause is shown for failure to comply. The court           

may in appropriate cases grant the opposing party a recess          

or   a   continuance. 

  

(b) In addition to or in lieu of any sanction specified in par. (a), a               

court may, subject to sub. (3), advise the jury of any failure or             

refusal to disclose material or information required to be disclosed          

under sub. (1) or (2m), or of any untimely disclosure of material or             

information   required   to   be   disclosed   under   sub.   (1)   or   (2m). 

(emphasis   provided) 

It is meaningful to point out that §971.23(7m) speaks in          

mandatory terms, "the court  shall exclude any witness not listed          

. . unless good cause for failure to comply is shown." The            

procedure under the statute, then, is clear: (1) If a discovery           

demand is filed, the state must serve a witness list a reasonable            

time before trial; (2) If the State fails to name one or more             

witnesses, and fails to show good cause for failing to comply,           
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the court  shall exclude the witnesses; (3) If the State shows           

good cause, and the court permits the witness to testify, the           

defendant (opposing party) should be granted a continuance if         

appropriate.   
As we read this section, it requires two separate determinations by           

the trial court. First, the court must determine whether the          

noncomplying party (here, the state) has shown good cause for          

the failure to comply. If good cause is not shown, the statute is             

mandatory--the evidence shall be excluded. See  In re E.B ., 111          

Wis.2d 175, 185, 330 N.W.2d 584, 590 (1983).  State v. Wild , 146            

Wis.2d   18,   429   N.W.2d   105,   108   (Wis.App.   1988)   

Whether or not "good cause" exists is a matter of law. In,            

State v. Martinez , 166 Wis.2d 250, 479 N.W.2d 224, 228          

(Wis.App.   1991),   the   court   of   appeals   made   clear,   
Section 971.23(7), Stats., requires the trial court to exclude         

evidence which is not produced pursuant to a discovery demand          

unless "good cause is shown for failure to comply."  This burden           

clearly rests with the state. Whether a party has satisfied its           

burden is a question of law which we review without giving           

deference to the trial court's conclusion.  Becker v. State Farm          

Mut. Auto. Ins. Co ., 141 Wis.2d 804, 811, 416 N.W.2d 906, 909            

(Ct.App.1987).   

In the words of the Supreme Court, ”This requirement of         

intention to call the witnesses listed is one of the chief aims of             

the discovery procedure—to inform the opposing party of        

evidence to be produced at trial so he can most effectively test            

its validity.”  Irby v. State, 60 Wis. 2d 311, 320, 210 N.W.2d 755,             

760 (1973). Thus, the fact that the names of the witnesses           
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may have appeared in the police reports is entirely insufficient          

to establish good cause for failing to name the witness on a            

witness   list. 

Here, then, trial counsel’s failure to object to the testimony          

of EM and Det. Draeger was deficient performance. Had         

counsel objected, the circuit court would have been obliged to          

exclude   the   witnesses. 

 
D. The circuit court’s determination-- more      
appropriately characterized as a supposition--     
that Judge Dallet would have found good cause        
for the state’s failure to name the witnesses is         
clearly erroneous, especially without having     
conducted   an   evidentiary   hearing.  

 

The circuit court denied Wilson’s postconviction motion on        

the grounds that counsel’s failure to object was not prejudicial.          

According to the postconviction judge, if the defense had         

moved to exclude the witnesses, the trial judge would have          

found good cause for the state’s failure to name EM and Det.            

Draeger on their witness list. This is because, according to the           

postconviction judge, Draeger’s testimony was offered in       

response to Wilson’s notice of alibi, Wilson knew before the          

start of trial what EM was going to say, and, curiously, because            

EM’s hearsay testimony about ET’s exclamations in the hallway         

were   an   exception   to   the   hearsay   rule. 

On   appeal,   the   problem   is   to   know   where   to   start.  
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Probably it is best to begin by pointing out that, under the            

statute, it is the state’s burden to prove the existence of good            

cause for failing to name a witness. Because defense counsel          

never objected, the record is, quite understandably, entirely        

devoid of any explanation by the state as to why they did not             

name EM and Det. Draeger on their witness list. Due to           

defense counsel’s error,  the state was never called upon to          

explain why they failed to name the two most critical witnesses           

in their case . How, then, could the postconviction judge         

possibly predict that, had defense counsel moved to exclude         

the witnesses, the trial judge would have found good cause for           

failing to name the witnesses? We do not know what the           

State’s   excuse   is   for   failing   to   name   the   witnesses. 

Of course, even if the trial judge had found good cause,           

this does not settle the matter. Where the court finds good           

cause for failing to name a witness, the court is also obliged to             

grant the aggrieved party an adjournment. Here, even if good          

cause could have been demonstrated by the state, defense         

counsel’s error denied Wilson the opportunity to seek an         

adjournment   to   prepare. 

Moreover, the “good causes” identified by the       

postconviction judge are not even relevant to a true good cause           

finding. The factors mentioned by the judge have nothing to do           

with   the   reasons   for   the   state’s   failure   to   name   the   witnesses. 

For example, the circuit court wrote, “The court is satisfied          
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that Judge Dallet would have found good cause to allow          

Detective Draeger to testify because his testimony related to         

the investigation he pursued after the defendant filed his notice          

of   alibi   claiming   he   was   elsewhere   at   the   time.”   (R:33-2) 

The fact that Wilson filed a notice of alibi on March 30,            

2015 (R:8) might explain why the state would wait until after           

that date to put Draeger on their witness list. It offers utterly no             

justification, though, for the state’s total failure to name Draeger          

as a witness,  especially since the trial did not take place until            

five   months   after   the   notice   of   alibi   was   served .  

In fact, the service of a notice of alibi makes the state’s            

failure to name Draeger as a witness even worse. When the           

defendant files a notice of alibi, § 971.23(8)(d), Stats., requires,          

“ Within 20 days after receipt of the notice of alibi, or such other             

time as the court orders, the district attorney shall furnish the           

defendant notice in writing of the names and addresses, if          

known, of any witnesses whom the state proposes to offer in           

rebuttal to discredit the defendant's alibi. In default of such          

notice, no rebuttal evidence on the alibi issue shall be received           

unless   the   court,   for   cause,   orders   otherwise.”  

So, the state not only failed to put Draeger on its main            

witness list, it also failed to name him on an alibi rebuttal            

witness   list.  

Thus, contrary to the circuit court’s reasoning, the fact that          

Wilson served a notice of alibi permits no finding of good cause            
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for failing to name Draeger as a witness. It is not even relevant             

to the issue of good cause. If anything, it aggravates the state’s            

blunder. 

Regarding EM, the circuit court wrote, “Moreover, [EM’s]        

testimony was largely known to the defendant before the trial,          

and although her testimony may have been unfavorable to the          

defendant, the court agrees with Judge Dallet in her analysis of           

its admission that it constituted an excited utterance on the part           

of [ET] and/or a present sense impression of what was          

occurring.” (R:33-2) The circuit court offers no further        

explanation. 

One is left to wonder, then, how the fact that EM’s           

testimony was admissible under the Rules of Evidence        

demands a finding of good cause for failing to name her on the             

state’s   witness   list.  

Moreover, the fact that “[EM’s] testimony was largely        

known to the defendant before trial” is wholly beside the point.           

This fact does nothing to explain how or why the state failed to             

name EM as a witness. The state’s obligation to file a witness            

list is entirely separate from, and in addition to, the obligation to            

turn over witness statements.  ”This requirement of intention to         

call the witnesses listed is one of the chief aims of the discovery             

procedure—to inform the opposing party of evidence to be         

produced at trial so he can most effectively test its validity.”  Irby            

v.   State,    60   Wis.   2d   311,   320,   210   N.W.2d   755,   760   (1973) 
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Words must also be written about the fact that the circuit           

court denied Wilson’s postconviction motion without conducting       

an evidentiary hearing. Plainly, Wilson’s motion alleges “the        

material facts- e.g., who, what, where, when, why, and how-that,         

if true, would entitle him to the relief he seeks.”  State v. Allen ,             

2004 WI 106, ¶ 36, 274 Wis. 2d 568, 594, 682 N.W.2d 433,             

446.  

He alleged that: (1) he filed a discovery demand; (2) the           

state did not name EM and Draeger as witnesses; (3) The state            

called EM and Draeger as witnesses; (4) defense counsel failed          

to object and filed to move to exclude the witnesses; and, this            

was prejudicial because (5) had counsel objected, the court         

would have been obliged by the law to exclude the witnesses.           

Thus, the circuit court was  required to conduct an evidentiary          

hearing   into   whether   Wilson’s   trial   counsel   was   ineffective.       Id  

The circuit court’s failure to conduct an evidentiary        

hearing makes it difficult for the appellate court to meaningfully          

review Wilson’s claim. If a hearing had been held, presumably          

the state would have explained why they failed to name EM and            

Draeger on the witness list. The circuit court could have then           

made a meaningful determination of whether good cause        

exists. If the court did find good cause, then Wilson would have            

had the opportunity to persuade the court that a continuance          

would   have   been   appropriate. 

For all of these reasons, the circuit court erred in denying           
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Wilson’s   postconviction   motion   without   a   hearing. 

Conclusion 

It is respectfully requested that the court of appeals         

reverse the order of the circuit court denying Wilson’s         

postconviction motion. The matter should be remanded to the         

circuit court for an evidentiary hearing into whether good cause          

exists for the state’s failure to name the witnesses. If not, then            

the court should grant Wilson a new trial because the witnesses           

should have been excluded. If the trial court finds good cause,           

then, in order to be granted a new trial, Wilson must establish            

that, had counsel not been ineffective, an adjournment of the          

trial   would   have   been   appropriate. 

Dated   at   Milwaukee,   Wisconsin,   this   _____   day   of   April, 
2017. 
 

Law   Offices   of   Jeffrey   W.   Jensen 
Attorneys   for   Appellant 
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